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Status 

1 )^ Responsive to communication(s) filed on 22 September 2008 . 
2a )^ This action is FINAL. 2b)n This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Clalm(s) 1-10 and 30-41 is/are pending in the application. 
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5) 0 Claim(s) is/are allowed. 

6) IEI Claim(s) 1-10 and 30-41 is/are rejected. 
/)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
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DETAILED ACTION 

Remarks filed on September 22, 2008 liave been acl<nowledged. Claims 1-10 
and 30-41 are pending. 

Response to Amendment 

Rejection of Claims 1-3, 6-7, 9-10, 30-32 and 35 as being anticipated by Kellogg 
has been modified in light of applicant's amendments. 

Rejection of Claims 4-5, 8 and 33-34 as being unpatentable over Kellogg has 
been modified in light of applicant's amendments. 

Claim Rejections - 35 USC §112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

2. Claims 1-10 and 30-38 are rejected under 35 U.S.C. 112, second paragraph, as 

being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. Applicants' recite "a normally-closed valve". It 
is unclear as to what the applicants' are referring to. Clarification is needed. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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4. Claims 1-3, 6-7, 9-10, 30-32, 35, and 39-41 are rejected under 35 U.S.C. 102(b) 
as being anticipated by Kellogg. 

Kellogg teaches a microfluidic structure on a microplatform. The structure 
comprising a process chamber (602) comprising a delivery port (601) on a proximal side 
of the process chamber (602) and a valve (612) on a distal side of the process chamber 
(602). The structure further comprises a mixing chamber (605) comprising a mixing port 
(refer to figure below). The mixing port (refer to figure below) is located on the distal 
side of the process chamber (602). Kellogg further teaches rotation of the sample 
processing device about an axis of rotation moves at least a portion of sample material 
in the process chamber (602) into the mixing chamber (605) through the mixing port 
when the mixing port is open. Additionally, the proximal side of the process chamber 
(602) is located closer to the axis of rotation than the distal side of the process chamber 
(602). Kellogg teaches the valve (612) of the process chamber (602) is open, rotation 
of the sample processing device about the axis of rotation moves the sample material 
out of the process chamber (602) and the mixing chamber (605). It appears that the 
valve of the process chamber is normally-closed. Further, a radial axis extends through 
the proximal side and the distal side of the process chamber (602). It appears, when 
taken a cross section of the device, the process chamber is located between a first 
major side, referred to as one side of the microplatform, and a second major side, 
referred to as another side of the microplatform, of the sample processing device. 
Applicant's further recite "the valve is closed when rotation of the sample processing 
device about an axis of rotation moves at least a portion of sample material in the 



Application/Control Number: 10/734,682 Page 4 

Art Unit: 1797 

process chamber into the mixing chamber", this a functional limitation and is of no 
patentable significance in device claims. Kellogg teaches all the structural limitations 
and is therefore the valve is capable of performing the intended function. (See Col. 22, 
Lines 64-68) 



FIG, 14 




Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

3. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

4. Claims 4-5, 8 and 33-34 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kellogg. 

Refer above for the teachings of Kellogg. 

With respect to claims 4 and 33, Kellogg fails to teach the radial axis intersects 
the axis of rotation and the radial axis extends through the delivery port and the valve of 
the process chamber. 
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With respect to claims 5 and 34, Kellogg fails to teach at least a portion of the 
mixing chamber is located in a tangential direction off to a side of the process chamber 
relative to the radial axis. 

With respect to claim 8, Kellogg fails to teach the mixing port comprises a valve 
and the valve of the mixing port is closed. 

With respect to Claims 4-5 and 33-34, it appears applicants' disclose no specific 
function or change in operation of the device with respect to the radial axis intersecting 
the axis of rotation and the radial axis extends through the delivery port and the valve of 
the process chamber, therefore it appears that it is a matter of design choice. 
Additionally, with respect to at least a portion of the mixing chamber is located In a 
tangential direction off to a side of the process chamber relative to the radial axis. 
Therefore, it would have been obvious to one having ordinary skill in the art to provide 
the device of Kellogg with the radial axis extends through the delivery port and the valve 
of the process chamber and at least a portion of the mixing chamber is located in a 
tangential direction off to a side of the process chamber relative to the radial axis. 

With respect to claim 8, Kellogg teaches various embodiments and designs of 
the sample processing device. Kellogg discloses in Figure ISA, a mixing chamber 
(655) and a valve (662) located at the mixing port. It would have been obvious to one 
having ordinary skill in the art to provide the device of Kellogg with a valve at the mixing 
port to achieve the predictable results of further ensuring complete mixing of the 
solutions. 
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Response to Arguments 

5. Applicant's arguments filed on September 22, 2008 have been fully considered 
but they are not persuasive. Applicants' argue that the recitation "the valve of the 
process is normally-closed" is not indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicants' regard as the invention. Examiner 
respectfully disagrees. A valve is closed or open during operation of the device. It is 
unclear as to how a valve can be normally closed. The recitation in the claim is 
unclear. Applicants' further argue that the mixing port is not located between the 
process chamber and the mixing chamber and thus sample material moving into the 
mixing chamber from the process chamber from the process chamber cannot move 
through the asserted mixing port. Examiner respectfully disagrees. Additionally 
applicants' do not claim this. Applicants' further argue that Kellogg does not teach the 
process chamber is located between a first major and second major side of the sample 
processing device and wherein at least apportion of the mixing chamber is located 
between the process chamber and the second major side of the sample processing 
device. Examiner respectfully disagrees. A first major and second major side can be 
identified anywhere in the device of Kellogg not only the cross section of the device of 
Kellogg. Applicants' merely claim a first and second major side which defines any two 
locations of the device of Kellogg. 

Conclusion 

6. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JYOTI NAGPAUL whose telephone number is (571 )272- 
1273. The examiner can normally be reached on Monday thru Friday (10:00-7:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on 571-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



JN 



/Jill Warden/ 

Supervisory Patent Examiner, Art Unit 1797 



